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EOMMEL v. SCHAMBACHER. 



the keeper of a tavern knows that 
persons are liable to become intoxi- 
cated upon his premises ; he knows, 
further, that idle men collected to- 
gether, whether drunk or not, are apt 
to indulge in skylarking, and it is 
therefore incumbent upon him to see 
that his guest has reasonable protec- 
tion against the tricks, drunken or 
otherwise, of his fellow guests, and the 
duty would, it should seem, be all the 
more binding upon him when the con- 
dition of the guest is such that he is 
unable to protect himself. Further- 
more, it is to be remembered that the 
innkeeper has the power and authority 
to protect his guests ; he is not bound to 
suffer persons who misbehave to re- 
main on the premises: Commonwealths. 
Mitchell, 2 Pars. 431. He hasthe right 
to eject them, and to call on the assist- 
ance of the police if unable to accom- 
plish the ejection single handed. If, 
then, an innkeeper invite persons to 
come on his premises and make no 
effort to protect them against injuries 
from other guests of a character con- 
sonant with the risks ordinarily run 



from the assemblage together of idle 
or intoxicated persons, he cannot 
complain if he he held liable. If he 
make no attempt to protect his guest, 
he cannot rely on the defense of vis 
major, such as in some cases is an an- 
swer to an action for the loss or 
spoliation of the goods of a guest. 

We have considered this case solely 
as resting on the liability of an inn- 
keeper, and we think that the court 
did right in construing that liability 
so as to include the present case. Of 
course, if the act of injury were the 
result of intoxication contracted on 
the premises of the defendant, or there 
aggravated by liquor sold by him, he 
would then be liable under the (Pa.) 
Act of May 8, 1854, Pur. Dig. (ed. 
1883) 1082, which resembles what 
are known as the civil damage acts of 
other States, and renders the furnisher 
of liquor in violation of law to a 
minor or an intoxicated person civilly 
responsible for any injury to person 
or property consequent upon such 
furnishing. 

Henry Budd. 



Supreme Court of Illinois. November 9, 1887. 

THE GREAT WESTERN TELEGRAPH COMPANY, FOR THE USE 
OF ELIAS R. BOWEK, RECEIVER, v. F. D. GRAY. 

The Great Western Telegraph Company was organized in 1867, under an 
Illinois Act of 1849. In 1874 a court of equity appointed a receiver of the 
company. In 1886 the same court made an assessment upon the subscribers 
to the stock of the company to enable the receiver to pay its creditors. The 
receiver then brought assumpsit against one Gray, a subscriber, to recover of 
him the amount assessed by the court. Gray's contract of subscription was as 
follows : 

■'' Capital, $3,000,000. Shares, $25. Assessments not to exceed $10 on a share. 

" Subscription List for the Capital Stock 

of the 

" Great Western Telegraph Company. 
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" We, the subscribers hereunto, for value received, severally, but not jointly, 
agree to take the number of shares in the capital stock of The Great Western 
Telegraph Company placed opposite our respective names, and pay for the 
same in installments, to wit : 5 per cent, on amount paid in and the balance 
as the directors from time to time may order; in consideration thereof, 
the Great Western Telegraph Company agree that when 40 per cent, of the par 
value of the shares shall have been paid under such orders, and the installment 
receipts therefor surrendered to the company, the number of shares severally 
subscribed by the undersigned, shall be issued to them as full paid stock by 
the said company. 

" is appointed agent to solicit stock and receive only the first install- 
ment of 5 per cent. (50 cents on a share) at the time of subscription. 

Secretary. 

" Names. Residence. Date of Subscription. Number of Shares. 
"F. D. Gray. Chicago. June 11, 1868. One hundred." 

Gray had paid 40 per cent, or $10 per share, and claimed that such 
payment relieved him from further liability. Held, 

1. That the words " assessments, not to exceed $10 on a share," do not 
limit the liability of defendant to $10 a share; that the words "Capital, 
$3,000,000 ; shares, $25," show no intention to reduce the capital stock or the 
par value of the shares ; that defendant's subscription is hence a clear and 
unqualified promise to take and pay the par value of the shares, with which 
the company's promise to issue certificates for the shares as full paid stock, 
when 40 per cent, shall be paid, is not inconsistent. 

2. That although the contract was made in 1868, it was to pay as the direc- 
tors from time to time might order; that the court of equity appointing the 
receiver stood in place of the directors; that the right of action for the 
" calls " accrued when they became payable under the demand of the receiver, 
made pursuant to the decree of assessment made by the court in 1886, hence 
the action is not barred by the statute of limitation. 

3. That the defendant in this suit brought upon the assessment could not 
defeat it by objecting that he was not a party to the proceedings in equity in 
which the assessment was made, inasmuch as the corporation was before the 
court in those proceedings, fully representing defendant and all the other 
shareholders. And as the directors, before the appointment of the receiver, 
might have made the assessment, without bringing defendant before them, so 
might a court of equity, standing in place of such directors, make the assess- 
ment without making defendant a party .to its proceedings. Chandler v. 
Brown, 77 111. 333; Lamar Ins. Co. v. Oulich, 102 Id. 41, holding a different 
rule, apply only to cases arising under the 25th section of the Illinois Corpo- 
ration Act of 1872. 

Errob to the Appellate Court of Illinois, Second District. 

Thomas J. Sutlierland, for plaintiff in error. 

Erie Winters, for defendant in error. 

Sheldon, Ch. J. — This was an action of assumpsit brought 
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by The Great Western Telegraph Company for the use of Elias 
R. Bowen, receiver, to recover from the defendant the sum of 
$875, being 35 per cent, of the par value of one hundred shares 
of the capital stock of the plaintiff company which the defend- 
ant had agreed to take and pay for. There was judgment for 
the defendant on a demurrer to the declaration, which judgment 
on appeal was affirmed by the Appellate Court for the Second 
District, and from that judgment of affirmance the plaintiff 
appealed to this court. 

There had been an order of assessment of this amount of 35 
per cent., made upon the stockholders of the company by the 
Circuit Court of Cook County in a suit pending therein on the 
chancery side thereof, wherein the company was a party defend- 
ant, and wherein a receiver had been appointed for the company. 
The assessment was made by the court for the purpose of pay- 
ing the debts due from the company, and after finding the 
amount of those debts and the proper assessment to be made 
pro rata upon the stockholders for that purpose, demand upon 
defendant had been duly made for the payment of this money 
before action brought. The unpaid balance on defendant's sub- 
scription was 60 per cent, of the par value of the shares agreed 
to be taken by him. The declaration sets forth fully the above 
and other requisite facts, stating particularly the proceedings in 
said chancery suit and giving a copy of the decree of assessment. 
The subscription paper signed by the defendant as set forth in 
the declaration is as follows : 

" Capital, $3,000,000. Shares, $25. Assessments not to exceed $10 on a share. 

"Subscrip ion List for the Capital Stock 

of the 

"Great Western Telegraph Company. 

"We, the subscribers hereunto, for value received, severally, but not jointly, 
agree to take the number of shares in the capital stock of 1 he Great Western 
Telegraph Company placed opposite our respective names, and pay for the same 
in installments, to-wit: 5 per cent, on amount paid in and the balance as the 
directors from time totime may order; in consideration thereof, the Great West- 
ern Telegraph Company agree, that when 40 per cent, of the par value of 
the shares shall have been paid under such orders and the installment receipts 
therefor surrendered to the company, the number of shares severally sub- 
scribed by the undersigned, shall be issued to them as full paid stock by the 
said company. 
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is appointed agent to solicit stock and receive only the first 



installment of 5 per cent. (50 cents on a share) at the time of subscription. 

Secretary. 

" Names. Eesidence. Date of subscription. Number of shares. 

"F.D.Gray. Chicago. June 11, 1868. One hundred." 

The declaration admits a payment of $10 upon each share 
and avers a balance unpaid of $15 upon each share. 

It is alleged by the defendant that the declaration does not 
state a good cause of action in three respects. 

1. That the contract of the defendant therein set forth is a 
limited contract, and provides for the payment by defendant of 
40 per centum of the par value of the shares subscribed for 
by him and no more ; that he paid said 40 per centum and is 
not liable to pay any further sum. 

2. That the plaintiff's right of action against defendant on 
said contract is barred by the statute of limitations. 

3. It does not appear by the declaration that the defendant 
•was a party to the proceeding in the Circuit Court of Cook- 
County, wherein the assessment was ordered. 

The construction which defendant would place upon his con- 
tract, that the payment of 40 per cent, of the par value of 
the shares is a full compliance, and that, having paid such 40 
per cent., he is not further liable, is not admissible. Defendant's 
promise to take and pay the par value of the shares is clear and 
unqualified and binds him for the payment. The company's 
promise when 40 per cent, is paid, to issue certificates for the 
shares as full-paid stock, may well consist with the defendant's 
promise to pay the par value of the shares, and the issuance of 
such certificates after the payment of 40 per cent, may well 
consist with the liability remaining on the defendant to pay the 
other 60 per cent. 

Such promise of the company, then, does not operate to 
qualify that made by the defendant, and to limit his liability to 
the payment of 40 per cent, of the par value of the shares. 
To give it that effect, it should have been expressly so declared. 

Nor, as we conceive, do the words at the top of the paper on 
which the contract is written: "Assessments not to exceed $10 
on a share," assist to limit the liability of the defendant to $10 
a share. Assuming those words as incorporated into the con- 
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tract, whatever their meaning may be, we cannot assign to them 
any such effect as to in any way qualify the express promise 
made by the defendant. 

In connection and on the same line with those words are also 
these words and figures : " Capital, $3,000,000 ; shares, $25," 
showing no intention to reduce the capital stock nor the par 
value of the shares. In Upton v. Tribileock, 91 U. S. 45, the 
stockholder had a certificate for the whole number of shares 
agreed to be taken, and the word " non-assessable" together with 
the amount "$100" were stamped across the certificate, 
although only 20 per cent, had been paid ; and yet the 
stockholder was held liable for the remaining 80 per cent. 

There is nothing in the point as to the statute of limitations. 
Although the contract was made in 1868, it was to pay as the 
directors from time to time might order. The directors 
neglected to make order for the payment. A court of equity 
then might make the order in place of the directors : Scovill 
v. Thayer, 105 U. S. 155; Glenn v. Saxton, 68 Cal. 353. The 
order of assessment or call for payment made by that court was 
in 1886. Until then, as we view it, the cause of action did not 
accrue, and since then there has not been time for any period of 
limitation to run. Scovill v. Thayer, supra. 

The claim of the necessity that the defendant should have 
been a party to the proceeding in the Circuit Court of Cook 
County to admit of this action against him is rested upon the 
authority of the cases of Chandler v. Brown, 77 111. 333, and 
Lamar Insurance Co. v. Culick, 102 Id. 41. 

The former case was a suit by Chandler, receiver of the Lamar 
Insurance Co.,v. Brown, a stockholder in the company, to recover 
payment for his unpaid stock. 

The proceeding wherein Chandler had been appointed receiver 
and the order of assessment was made was under § 25 of 
the Act of 1872, relating to corporations, which provided that 
in the contingency therein named, suits in equity might be 
brought against all persons stockholders at the time by joining 
the corporation in such suit, and that each stockholder might be 
required to pay his pro rata share of the debts of the corpora- 
ration ; and the Lamar Insurance Company was being dissolved 
and wound up under that section. 
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It was then said by the court : 

" It can hardly admit of argument that to conclude a stock- 
holder by a proceeding under this section (25), it is indispen- 
sable that he should have been made a party thereto, as it pro- 

■tri f\ pc 3JC S|£ !(£ SjS SJC 

" It is incumbent on the plaintiff to show clearly a legal right 
to institute and carry on the suit. To this end he should show 
his appointment (as receiver) by a decree which is conclusive as 
against the defendant. This he has failed to do ; it nowhere 
appears, either by the recitals in the decree copied in the several 
counts or by distinct averment that the defendant was a party to 
this proceeding." 

And why should he have been a party to that proceeding ? 
Because, as had before been stated, the act so provides. 

The decision was one merely upon the construction of 
that § 25 — what it provided — and is not to be taken as 
authority to govern in any other case than in one arising under 
that section. There was no purpose in that case to depart from 
the well-established general rule that a court acquires jurisdic- 
tion to appoint a receiver of corporate assets by service of pro- 
cess upon the corporation. The stockholder is represented in 
his interest as such by the presence of the corporation : 2 Mora- 
wetz Corp. § 822; Ward v. Farwell, 97 111. 593; Glenn, 
Trustee, v. Williams, 60 Md. 93; Sanger v. Upton, Assignee, 91 
U.S. 56. 

Lamar Ins. Co. v. Gulick was a suit by this same Lamar In- 
surance Company against a stockholder to recover for unpaid 
stock, and the court, after stating that the defendant not having 
been made a party to the suit wherein the receiver was appointed, 
as to the proceeding to procure an assessment, was not bound or 
affected by the orders therein, say : "A case exact!}' in point in 
principle is Chandler v. Brown, 77 111. 333. And as it is con- 
clusive of this view of the law, it will not be necessary to dis- 
cuss it as a new question in this court." So that the Gulick case 
but followed and affirmed Chandler v. Brown, and goes to no 
further extent as an authority than that case, namely, to decide 
what is the requirement of § 25 of the law of 1872 as to 
making the stockholders parties in a proceeding under that 
section. 

Vol. XXXVI.— 22 
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This Great Western Telegraph Company was organized in 
the year 1867 under the law of 1849 in relation to telegraph 
companies. The suit in chancery wherein this receiver, Bowen, 
was appointed, and this assessment made, was commenced in 
1869 and has ever since been pending, so that it was not affected 
by the Act of 1872, and the provisions of that act did not govern 
the proceedings therein. The decisions, then, in Chandler v. 
Brown and Lamar Ins. Co. v. Gulick do not apply here, and we 
do not regard the objection to the declaration that it does not 
show that the defendant was a party to the proceeding wherein 
the assessment was ordered, as well taken. It is enough under 
the general rule and the authorities above referred to that the 
corporation was a party to that proceeding. 

That suit was brought by one Terwilliger and certain other 
persons, stockholders of the company, on behalf of themselves, 
and all others similarly situated, against the company and others, 
as defendants. The declaration in the present case avers, and 
the order of assessment appearing therein sets forth, that the 
receiver was appointed in the said chancery suit of and for the 
company and all its property on October 7, 1874, upon sup- 
plemental bill of complaint filed therein, and on account of the 
mismanagement and malfeasance of the then officers of the 
company ; that the company was indebted to the extent of more 
than $375,000, which indebtedness was in the form of judg- 
ments and decrees theretofore rendered against the company, 
and was duly proved by the creditors before and found to be 
due by the court ; that the company had no property except 
the amounts remaining due upon stock subscriptions with which 
any part of said indebtedness could be paid ; that there were 
about two thousand stockholders of the company widely scat- 
tered through more than twelve different States and Territories 
of the United States and other places, and it was therefore 
impracticable that all of the said stockholders should be made 
parties to that proceeding, and it was found that it was necessary 
and proper that 35 per centum of the par value of each share 
of the capital stock subscribed for by the stockholders should be 
called for and required to be paid by them for the purpose of 
paying the said indebtedness, and it was therefore ordered that 
a call or assessment of said amount of 35 per cent, be made, 
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that it be paid to the receiver, and the receiver was ordered to 
proceed at once to collect the sums so ordered to be paid, and 
to institute suits in the name of the company for the purpose of 
enforcing payments. This order was made on July 10, 
1886. 

There was here, then, a receiver appointed by a court of 
equity to collect the assets of the corporation for the benefit of 
its creditors. The unpaid part of defendant's subscription to 
the capital stock of the corporation was a part of such assets. 
The validity of the receiver's appointment cannot be questioned 
in this collateral proceeding. The court had jurisdiction of the 
subject-matter, and acquired jurisdiction to appoint the receiver 
by service of process upon the corporation. Defendant's 
promise was to pay as the directors from time to time might 
order. 

The directors, who were defendant's agents, having neglected 
to make order for payment, a court of equity in their place, as 
before said, might make the order. The court here did make 
such order, and thereupon^ or at least after demand made, 
defendant's legal liability upon his contract was complete to pay 
the remaining amount of his stock subscription. There was, 
then, a perfect cause of action against him. His liability was 
to pay the entire remaining unpaid amount of 60 per cent, of 
his subscription, at least to the extent needed to pay the debts of 
the corporation. Assessing him only his ratable part thereof, 
35 per cent, was in mitigation of his legal liability, doing him 
an equity, and affording no just cause of complaint. In order 
for the board of directors to have made a valid order for pay- 
ment, it would not be contended, we presume, that defendant 
should have been before the board. No more, we conceive, was 
it necessary that defendant should have been before the court, 
when it, in place of the directors, made the call or order of 
assessment. 

We are of opinion the declaration shows a good cause of 
action, and that the demurrer to it was improperly sustained. 
The judgments of the Appellate and Circuit Courts will be 
reversed, and the cause remanded to the Circuit Court. 

Judgment reversed. 

Craig and Shope, JJ., dissent. 
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CONSTRUCTION OF CONTRACTS OF 

Subscription. — The contract of sub- 
scription to the stock of a company is 
often before the courts in cases where- 
in it is sought to compel payment of 
unpaid balances due on shares by tak- 
ers thereof. It is settled that, where- 
the subscription is written, the written 
contract determines the rights and ob- 
ligations of the subscriber. Parol 
evidence is not admissible to vary or 
contradict the writing : Corwith v. Cul- 
ver, 69 111. 502 ; Grosse Isle Hotel Com- 
pany v. Anson' t Executors, 43 N. J. 
Law 442. The reasons underlying 
this rule are the usual reasons for re- 
fusing to admit parol evidence to vary 
or contradict written contracts, and 
one reason peculiar to this kind of 
contract, viz.: that to admit parol evi- 
dence to vary a contract of subscrip- 
tion, as by showing a condition would 
work a fraud upon other subscribers 
not taking the stock upon the condi- 
tion and having no knowledge of it. 
It would be fraudulent, too, as to 
creditors of the company. 

Where the words of the written 
subscription are plain, positive, and 
unambiguous, there is no room for 
construction. The words must be 
taken as they read, and in their ordi- 
nary, usual signification : Foster v. 
City of Joliet, U. S. C. Ct. N. Dist. HI., 
June 9, 1886, 27 Fed. Rep. 899; Long 
v. MiUerton Iron Co., Ct. App. N. Y., 
Jan. 26, 1886 ; Coghlanv. Stetson, U. S. 
C. Ct. S. Dist. N. Y.,Marchl7,1881, 
17 Reporter 485; People v. Wall, 88 
111. 78 ; Cooley's Const. Lim. and Cases 
cited 55. Exceptions or qualifica- 
tions cannot be injected into the con- 
tract by construction. Every pre- 
sumption, therefore, is that a subscrip- 
tion to capital stock purporting to 
call for payment of the full par value 
of the stock is a contract for that kind 
of payment. 

What is the plain meaning of a 



clause like "assessments not to ex- 
ceed $10 on a share" printed on a 
certificate ? Clearly not that the stocks 
shall be taken as fully paid when $10 
a share is paid in. If this were meant, 
the proper way to express the idea 
would be to print across the certificate 
a clause like "$10,paidon each share, 
as called for, shall be full payment for 
the shares," or " The total of all assess- 
ments shall not exceed $10 on a 
share," and even then there might 
be some doubt whether $10 per share 
would fully pay for the stock. The 
more likely meaning of the phrase 
first quoted, is that while assessment 
after assessment may be made until 
the par value is paid in, none of the 
assessments shall exceed $10 a share. 
If this clause could be taken to ex- 
onerate sharetakers from liability 
for more than $10 per share, the ef- 
fect of it would be to reduce the capi- 
tal stock of the company down to that 
sum per share. But such reduction 
of the capital stock of the company 
would be a fraud upon its creditors, 
ultra vires, and hence void. See State 
v. Timken, 48 N. J. Law Rep. 87 ; 
Zirkel v. Joliet Opera House, 79 111. 
334 ; Bank of Commerce's Appeal, 73 
Pa. St. 59 ; Upton v. TribUeock, 91 U. 
S. 45 ; Union Mutual L. I. Co. v. Frear 
Stone Co., 97 111. 537; Melvin v. Lamar 
Ins. Co., 80 Id. 446; Griswold v. Sdig- 
man, 72 Mo. 110 ; Gill v. Balis, 72 Id. 
424; Chouteau Ins. Co. v. Floyd, 74 Id. 
286 ; Board of Commissioners v. La 
Fayette, etc., B. B. Co., 50Ind. 85; BaUe 
v. C. C. E. Society, 47 Md. 117 ; Cran- 
doll v. Lincoln, 52 Conn. 73 ; Clapp v. 
Peterson, 104 111. 26; Cleveland Iron 
Co. v. Ennor, S. Ct. 111., Jan. 25, 1886. 
In State v. Timken, supra, the sub- 
scribers to the capital stock of a tele- 
graph company, upon payment of 
$8.33 per share, caused to be issued to 
themselves shares of full-paid stock of 
the par value of $25. At the same 
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meeting of stockholders, it was re- 
solved that 150 shares of the stock be 
issued to the relators for services al- 
leged to have been rendered by them 
to the company, without any account 
or statement of the amount due the re- 
lators. Held, that in such case the 
presumptioo was that full-paid stock 
was to be issued upon payment of only 
$8.33 per share, which was illegal, and 
to the enforcement of such illegality 
the court would not lend its aid by 
mandamus or otherwise. 

In connection with the question of 
the meaning and eflect of the clause, 
" Assessments shall not exceed $10 on 
a share," should be read the opinion 
in Upton v. TribUcock, 91 U. S. 45. 
In that case the certificates had the 
word " Non-assessable " together with 
the amount, '' $100," stamped across 
them. The court said : 

"The legal effect of this instrument 
was to make the remaining 80 per 
cent, payable upon the demand of the 
company. We see no qualification of 
this result in the word 'non-assessable' 
assuming it to be incorporated into 
and to form a part of the contract. 
It is quite extravagant to allege that 
this word operates as a waiver of the 
obligation created by the acceptance 
and holding of a certificate to pay the 
amount due upon his shares. A 
promise to take shares of stock imports a 
promise to pay for them. The same effect 
results from an acceptance and holding 
of a certificate : Palmer v. Lawrence, 3 
Sand S. C. 761 ; Brigham v. Mead, 10 
Allen 245. At the most, the legal 
effect of the word in question is a stip- 
ulation against liability to further tax- 
ation or assessment after the holder 
shall have fulfilled his contract to pay 
the one hundred per cent, in the man- 
ner and at the times indicated. Wo 
cannot give to it the consequence of 
destroying the legal effect of the cer- 
tificate." 



Power of a court of equity to make 
'' calls " upon stockholders. There is no 
question but that a court of equity, 
having acquired jurisdiction of a cor- 
poration for the benefit of creditors, 
may make assessment upon stock- 
holders for unpaid balances due the 
company in payment for stock. The 
court thus acting has the same powers 
as the directors had, and its orders 
have the same force and effect as the 
resolutions of the board of directors 
would have had before the court took 
jurisdiction by its receiver : Upton v. 
TribUcock, 91 U. S. 45; Webster v. 
Upton, Id. 65 ; s. c, 15 Am. Law Reg-, 
N. S., 638; Sanger v. Upton, 91 U. S. 
56. The court has the power to make 
an assessment or call for any portion of 
the unpaid balances due on subscrip- 
tions to the stock of the company, for 
the payment of the corporate debts, 
provided the assessment is pro rata : 
Lamar Ins. Co. v. Moore, 84 111. 
575; Patterson v. Lynde, 112 Id. 
208. 

Must all the shareholders be made 
parties to the suit in which a court of 
equity decrees or orders an assessment 
against them? The first point to be 
noted in this connection is the impos- 
sibility, in the absence at least of some 
statutory mode of service, of bringing 
the subscribers before the court in 
cases where they are numerous. In 
the principal case it is believed that 
they numbered two thousand, scattered 
all over the country. It is an impos- 
sibility to reach so many defendants) 
and it ought not to he required. The 
directors making an assessment would 
not be required to bring all the stock- 
holders before them, and why should 
a court acting as the directors be re- 
quired to do this ? 

Looking at the decisions, Patterson 
v. Lynde, 112 111. 196, is noteworthy. 
That case appears to hold that it is 
not necessary, whether practicable or 
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not (except where the corporation 
has ceased to exist), that all the stock- 
holders should be before the court of 
equity when that court makes an as- 
sessment on the unpaid stocks for the 
purpose of paying the debts of the 
corporation, and that the corporation, 
is alone necessary. The language of 
the court is this : 

" To enforce the liability of the 
stockholder for his unpaid stock, in 
equity, therefore, it is indispensable 
that the corporation (or if it has ceased 
to exist, all its stockholders and cred- 
itors) should be before the court, so 
as to be bound and concluded by its 
action. A decree that one stockholder 
should pay, or that one creditor should 
be paid, must be partial and incom- 
plete, and might be grossly inequit- 
able and unjust ; and a decree assum- 
ing to affect the rights of parties; 
where there is neither jurisdiction of 
the person nor of the entire subject- 
matter of the litigation, can, at most, 
be only partially effective." 

Next to be read are the Glenn 
cases : Qlenn v. Williams, 60 Md. 93 
Glenn v. Souk, U. S. C. Ct. E. Dist. 
La., 22 Fed. Rep. 417; Glenn v. Springs, 
U. S. C. Ct. W. Dist. N. C. Dec. T. 
1885, 26 Fed. Rep. 494; Glenn v. 
Semple, 80 Ala. 159 ; Glenn v. Saxton, 
S. Ct. Cal., Jan. 21, 1 886. In these cases 
Glenn was seeking to recover from the 
stockholders of the National Express 
& Transportation Co. the amount of 
$30 upon each share of the stock of 
the company subscribed for by them, 
and which they were severally as- 
sessed and ordered to pay by a court 
of equity in Richmond, Virginia, 
upon a bill filed to compel them so to 
do. The corporation was a party de- 
fendant to this bill, and was brought 
into court, but none of the stock- 
holders. This assessment was first 
pronounced valid and binding by the 
Court of Appeals of Maryland, in 



Glenn v. WUliams, 60 Md. 93. The 
court examined the question whether 
stockholders were necessary parties in 
such a proceeding at considerable 
length. It concluded, in substance 
(the decision is too lengthy for quota- 
tion here), that when the court ob- 
tained jurisdiction of the corporation, 
every stockholder in his corporate ca- 
pacity was a party to the cause, and 
was supposed to be represented by the 
president and directors, who were in- 
trusted with the management of the 
corporate interest of all the stock- 
holders ; that if they neglected their 
duty in allowing claims to be estab- 
lished against the corporation that 
ought to have been defeated, the 
stockholders must have themselves to 
blame for not having a more active 
and efficient board of directors ; that 
if the decree were to be held void 
because the stockholders were not 
parties to it, the creditors would be 
without adequate remedy, since stock- 
holders scattered all ever the country 
were practically beyond the reach of 
the court. Having in mind the legal 
theory that stockholders' unpaid bal- 
ances were trust funds held by them 
for creditors, the court argued that 
the proceedings were conclusive 
against the corporation and should be, 
in the absence of fraud or collusion, 
against those who held its property 
or funds in trust for the payment of 
its debts. Reliance was placed upon 
the decision in Hall v. U. S. Ins. Co. 
5 Gill 484, and Sanger v. Upton, 91 
U. S. 56. " Both on principle and 
authority," said the court, " therefore 
we conclude that the defendants can- 
not successfully defend this action 
upon the ground that they were not, 
in their individual capacities, parties 
to the decree that made the assess- 
ment and authorized the bringing of 
the action." And such is undoubtedly 
the law. See also Morawetz on Corp., 
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§ 222, notes; Seovill v. Thayer, 105 
U. 8. 143. 

Statute of Limitations. — With refer- 
ence to this defense but little need be 
said. Where a subscription does not 
become payable until a call or demand 
is made, the right of action for collec- 
tion of the assessment does not arise 
until the call or demand has been 
made, and the statue of limitation does 
not begin to run until the right of ac- 
tion accrues : Banet v. Alton & St. Louis 
B. B. Co., 13 111. 513; Spanglerx. lnd. & 
III. Cen.B.B. Co., 21 Id. 276 ; Cole v. 
Joliet Opera House Co., 79 Id. 96; 
Glenn v. Williams, 60 Md. 93 ; Glenn 
v. Semple, 80 Ala. 159 ; Glennx. Springs 
et al., U. S. C. Ct. W. Dist. N. C. Dec. 
T. 1885, 26 Fed. Rep. 494 ; Glenn v 
Saxton, 68 Cal. 353 ; Allibone v. Hagef 
46 Pa. St. 48 ; Curry v. Woodward, 53 
Ala. 371; Harmon v. Page, 62 Cal. 
448 ; Falmouth & L. T. Co. v. Shaw- 



han, 107 lnd. 47; Gibson v. The C. & 
N. R. T. & B. Co., 18 Ohio St. 396; 
Seovill v. Thayer, 105 U. S. 143, 155. 

We have examined but two or 
three of the - many questions arising 
out of the efforts of sharetakers to se- 
cure the benefits of their subscription 
and to shirk its responsibilities. In 
conclusion, we may quote the language 
of Sheewood in Fisher v. Seligman, 
75 Mo. 26 : 

" There have been many devices, 
many schemes, many cunningly de- 
vised transactions, whereby men have 
sought to receive every benefit, and 
yet shirk every burden incident to 
the position of a stockholder ; but 
such devices have generally come to 
naught. The couris have been sedu- 
lous in their endeavors to bring about 
such a result." 

Adelbebt Hamilton. 
Chicago, Nov. 15, 1887. 



Supreme Court of Alabama. 

Mcdonald v. state. 

The act approved February 28, 1887, which requires all railroad engineers 
engaged in running a train of cars or engine used for the transportation of per- 
sons, passengers, or freight on the main line of any railroad in this State 
to be examined and licensed by a board appointed by the governor and makes 
it a misdemeanor, punishable by fine and hard labor, for any engineer to act 
in that capacity without such examination and license, is not a regulation of 
interstate commerce, but an internal police regulation which the State had un- 
doubted power to enact as a law. 

The said act does not confer judicial powers on the board of examiners, nor 
does it deprive the citizen of his liberty or property without due process of 
law. 



Appeal from City Court, Montgomery county. 

Prosecution for operating locomotive engine without license. 

Lorenzo McDonald, the appellant, was arrested on affidavit 
before the County Court of Montgomery and upon conviction 
therein appealed to the City Court of Montgomery. The com- 



